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On Sikh Personal Law*



What is Personal Law?tc "What is Personal Law?"
As commonly understood, Personal Law means legislation governing matters of personal nature. However, as a look at some of the current Personal Laws would show, it does not cover the entire gamut of personal relations. On the other hand, it may include matters which are strictly not personal. Examples are religious endowments of Hindus and waqfs of Muslims. In the scope of Personal Law, Cheshire includes essential validity of marriage; mutual rights and obligations of husband and wife, parents and child, guardian and ward; the effect of marriage on property; divorce, annulment of marriage, legitimation and adoption; certain aspects of capacity and testamentary as well as intestate succession to moveables. The Supreme Court of India has endorsed this list and added succession to immoveables also. Personal Law may thus be summed up in the words of Mulla as “the laws and customs as to succession and family relations.”

An important and essential feature of a Personal Law is that it applies to a person as a votary of a particular religion or ethnicity, wherever he goes, in contrast to lex loci or territorial legislation which applies to all in a geographical area.

Present Position in Indiatc "Present Position in India"
There is no single uniform Personal Law in India applicable to all its citizens. In fact, this is not possible, since India is a multinational, multireligious, multicultural and multiethnic sub-continent. Personal Law for each community has, of necessity, to be different, to reflect its own distinct religious and ethnic values. Muslims, Christians, and even the small community of Parsis with a population less than 2 lakhs, have their own Personal Laws on the Indian statute. So do the Hindus which constitute an overwhelming majority of the Indian population.

Unfortunately, no separate Personal Law exists for Sikhs. They, along with Buddhists and Jains, have been clubbed with Hindus, so that Hindu Personal Law is applicable to them under the following legislations:


-
Hindu Marriage Act 1955


-
Hindu Succession Act 1956


-
Hindu Minority and Guardianship Act, 1956, along with the Indian Majority Act 1875 and Wards Act 1890


-
Hindu Adoption and Maintenance Act 1956

A clause has been provided in each of these Acts to the effect that these also apply to “any person who is Buddhist, Jain or Sikh by religion.” These Acts have also an overriding effect on any previous legislation on the subject.

As a result, the Anand Marriage Act 1909, which was the only piece of legislation applicable exclusively to Sikhs, has become superfluous and redundant. All these Acts which have been passed without consulting the Sikhs, certainly strike at the independent status of the Sikh religion.

Demand for Sikh Personal Lawtc "Demand for Sikh Personal Law"
When the British Cabinet Mission came to India to negotiate Indian Independence in 1945, three parties were recognised on the Indian side, viz., Muslims, Sikhs and others. As a result, Muslims succeeded in creating Pakistan. Sikhs, however, chose to throw in their lot with Hindus on the assurances from the Congress leaders for a federal structure with an autonomous state in which Sikhs could enjoy ‘a glow of freedom.’ It was also promised that no constitution would be adopted, unless it was acceptable to Sikhs. Unfortunately, the assurances were forgotten, as perhaps they were meant to be, and the Constituent Assembly adopted a Constitution with all authority vesting in the Union Government. The Sikh members refused to sign the draft. But their protests were ignored, and the Constitution was adopted in 1950, when India became a republic.

During reorganisation of states in 1956, while homogenous states were created for all major Indian languages, Sikhs were told that creation of a Punjabi Suba would not be considered, ‘whatever the merit of the case,’ presumably because Sikhs could form a majority in such an area. It was only after a prolonged agitation that the present truncated state of Punjab was created in 1966, with very much reduced powers in comparison to other states. Control over river waters and power, enjoyed by all other states under the Indian Constitution, was retained by the Centre. Even its capital Chandigarh was annexed as a Union Territory.

Beside territory and control of natural resources, Sikhs even lost their identity and name in independent India. Under Article 25 of the Constitution, the Sikhs were clubbed with Hindus and deemed as such like Buddhists and Jains. Again when Personal Laws were enacted for Hindus in 1955 and 1956, these were made applicable to Sikhs also without consulting them. 

Sikhs continued to protest against this. The Shiromani Akal Dal demanded withdrawal of Article 25 of the Constitution in 1983. The present Chief Minister of Punjab defied restrictions on Akali agitation and reached New Delhi in disguise to burn Article 25 in front of Gurdwara Rakab Ganj, close to the Parliament House, to demonstrate the indignation of the Sikhs over the application of Hindu Laws to them. The Akali Dal even appointed a Committee under Dr Gurnam Singh Tir to draft a Sikh Personal Law. Unfortunately, Tir died and Sikhs remained engaged in one struggle or the other, so that the demand for a separate Personal Law for Sikhs could not be pursued in a concerted manner. More serious concerns regarding survival engaged the attention of the community.

Case for Sikh Personal Lawtc "Case for Sikh Personal Law"
Sikhism is an independent religious system founded by Guru Nanak Dev, based on his revelation over five hundred years ago. This religion was preached by his nine successor Gurus. The last among them, Guru Gobind Singh, vested the authority as Guru in the holy scripture, Guru Granth Sahib, or the Word of the Lord, thus ending the line of personal Guruship. The Sikh concept of God, nature of the Ultimate Reality, goal of life, mode of worship, world-view, etc., are distinct and cannot be confused with any other religion, much less with Hinduism. With its emphasis on unity of God; equality of all human beings regardless of caste, colour, gender or creed; justice, love and service of mankind; and its positive approach to life and active participation in its activities, it is a major departure from Hindu tradition. The latter believed in caste system and untouchability, polytheism, idolatry, etc. Personal salvation was the goal, and asceticism the method prescribed to achieve it. The distinctive character of Sikhs is evident not only from their philosophy and their way of life (Rahit Maryada), but also, and even more so, from their history. It was the Sikhs who faced the ire of the Mughal rulers in India and their order to kill “the followers of Guru Nanak wherever and whenever seen.” Hindus were not covered by this policy of genocide. As a result, at one point of time in the early 18th century, the population of Sikhs was reduced to only a couple of thousands. In fact, according to the Government of the day, Sikhs had been completely eliminated. It was the Sikhs alone, who, inspired by the lofty ideals given to them by their Great Gurus, continued to fight against tyranny and injustice perpetrated by the alien rulers who had entered India as hordes of marauders for loot and destruction, and established an empire. It was the Sikhs who reversed the tide of invasions from the north-west that had plagued India for almost a thousand years, and established an independent and sovereign state in the north-west of the Indian sub-continent. It was due to the struggle of the Sikhs that India experienced emancipation from foreign rule after almost a thousand years of slavery.

This history should be enough to establish the distinct and independent status of the Sikh religion. But if there is still some doubt, one may look at what happened as recently as 1984 in the streets of Delhi, as well as all other major towns in India, when thousands of Sikhs were massacred — burnt alive, dishonoured, children liquidated and their properties looted and destroyed. The Government watched with satisfaction, for ‘the earth must shake when a big tree falls.’ Strangely, however, only that part of earth shook, which was under the Sikhs’ feet. The Indian part of the earth knows when to shake and when not to shake, for it did not shake in 1948, when a much bigger tree had fallen.

If, in the face of these facts, somebody still insists that the boundaries of the Sikh religion are blurred, it is sheer pertinacity.

Sikhs are a Nationtc "Sikhs are a Nation"
This is not a new idea or a recent claim by SAD or the SGPC. It is a historical fact. Even before Guru Gobind Singh gave distinctive symbols to the Khalsa, Sikhs had emerged as a distinct community with their own institutions, scripture, and places of pilgrimage. The subsequent developments and the prolonged struggle for survival during the 18th century confirmed the Sikhs as a separate nation. The establishment of the Sarkar-i-Khalsa later in their homeland provided the ultimate requirement of nationality — a nation state. With loss of authority over the Sikh homeland in the Anglo-Sikh wars, Sikhs did not lose their nation status any more than the Germans or Japanese did their nationality after their defeat in the Second World War. 

Later in 1946, when the British were winding up in India, the Shiromani Akali Dal was negotiating with the Government, and representing the Sikh nation, passed a resolution demanding an independent sovereign state of Sikhistan. The Communist Party also endorsed this view, and G Adhikari advocated an autonomous homeland for Sikhs in the central Punjab on the basis of their established nationality. The question of Sikhs being a nation has been discussed in detail by Dr Gopal Singh (Abstracts of Sikh Studies, July 1995, pp 45-63). He concludes: “Therefore, I am of the view that Sikhs today are a nationality like any other nationality in India. I would be happy, if some one comes out with a definition of nationality which Sikhs do not fit into.”

Sikhs have distinct religious, cultural and ethnic values which demand a separate Personal Law for expression. In fact, it is the right of the Sikhs to have their own Personal Law, like the Muslims, the Christians and the Parsis, besides the Hindus.
