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Sikhs at the Receiving End Again!*


“Sikhs Not a Minority Community in Punjab” made a five-column headline in The Tribune dated the 18th December, 2007. Recently, the Punjab and Haryana High Court struck down the government notification proclaiming the Sikh institutions run by the SGPC in Punjab as minority institutions in Punjab as void. According to 2001 census, the Sikhs constitute nearly 60% of the population of the state. In fact, at the time of the reorganization of the State in 1966, by and large, only such areas were included in the reorganized state of Punjab, as had a Sikh majority. The intention obviously was to carve out a geographical unit in which Sikhs constitute a majority and can enjoy ‘the glow of freedom,’ promised by the founding fathers of the Indian Union like Pandit Jawahar Lal Nehru and M K Gandhi. One wonders, therefore, whether it was necessary to seek a judgement from the High Court on the minority or majority status of the Sikhs in the Punjab State.

If you ask the wrong questions, you get wrong answers. The present case furnishes a typical example. At the time of writing this editorial, full text of the judgement is not available. On the basis of the above report, however, the SGPC institutes would not be able to reserve upto 50% of the seats for the members of the Sikh community. The judgement which has been passed on a petition filed by a Barnala-based student, who was denied admission to an institute, observes:

“There is nothing to show from the written statement by the State of Punjab that it had any material or even a grievance that, as a group, the Sikhs apprehended deprivation of their religious, cultural or educational rights in the state of Punjab from any other community, who may be in majority and who may gain political power in the elections. On this short ground, the impugned notification cannot be sustained in law.”

The assumptions that underly the above conclusion appear to be the following:


i.
Determination of minority status for a community or a group on the basis of religion, language, culture or ethnicity is to be done at the state level. This assumption is arbitrary, since nowhere in the articles dealing with minorities in the Constitution of India, has such a suggestion been made. Such decisions come under the jurisdiction of the Union Govt, unless specifically stated otherwise. That was clearly the intention of the founding fathers of the Indian Union who gave us the Constitution. The new interpretation is only intended to withdraw certain privileges rightly given to the minorities in the Constitution and enjoyed by them so far, and is wholly arbitrary and, therefore, unacceptable.


ii.
The Indian Union comprises several states with duly elected governments to deal with problems of minorities. However, the system is by no means federal in character. Real power vests in the Central Govt. This is clear from the schedule VII of the Indian Constitution which lists the subjects under the Central Government (97) and State Government (66). Most of the subjects under the State Govts are included in the Concurrent List also (47), so that the State Govts are no more than dignified local bodies. To add to the already vast powers of the Central Government, Article 248 of the Constitution provides: “Parliament has exclusive power to make any law with respect to any matter not enumerated in the concurrent list or the state list.” The Subject of ‘minorities’ does not occur in either the State List or Concurrent List. As such, the subject automatically goes to the Centre. The State Govt has no jurisdiction over this subject.

The judgement also ignores some of its implications and the problems that are going to arise as a result of its implementation. For example:


i.
Minorities usually are spread over several states, so that no single state can handle their problems or look after their welfare. This situation also demands that minority status or otherwise, for a community should be decided at the national level.


ii.
In case the Centre absolves itself of its responsibility and passes it on to the states, the process could, in the course of time, be stretched to the district and block level. For, there are elected bodies at these levels also, and members of one or the other national minorities could be in a majority to lose the minority privileges. This would make a mockery of the national policy on minorities.


iii.
It seems the Centre, in a bid to appease the majority, has been following a policy of ‘heads I win, and tails you lose.’ When it suits the Centre, as in the present case, the responsibility is thrust on the states. In the recruitment to defence services, where the Sikhs have a slight advantage on merit, quotas have been fixed for states. On the other hand, subjects like river waters, which are state subjects according to the Constitution, are sought to be declared a national resource.

In view of the situations explained above, it is clear that in order to have a uniform policy in the whole country and to save the minorities from vagaries of unscrupulous chauvinistic and often communal politicians at the state level, the welfare and rights of minorities should be looked after by the Central Government at the Union level in accordance with the spirit of the Constitution. State Governments are certainly not equipped with the authority required to handle this sensitive issue.

Coming to the specific question of the SGPC-run educational institutions, there are some additional factors which cannot be ignored:
1.
SGPC is not a single-state body. It has its constituents in three states, viz, Punjab, Haryana and Himachal Pradesh, besides the Union Territory of Chandigarh. It also has its nominated members from other states of the Indian Union, so that no single state is in a position to make any decision in respect of its institutions. This responsibility squarely falls on the Central Govt.
2.
Nobody can deny that Sikhs are a minority in the Indian Union. Article 30 of the Constitution confers on the minorities the right to establish and administer educational institutions. Article 30 reads:

“All minorities whether based on religion or language, shall have the right to establish and administer educational institutions of their choice.”

There is no reason why there should not be any reservation of seats for Sikhs in their own institutions.

3.
Self Help: It has been the policy of the Union Govt, as it should be, to help the minorities in development of their human resources through reservations and special schemes. So, if a certain community wants to help itself through its own efforts, Govt should encourage it, rather than obstruct it through unnecessary restrictions. SGPC is the premier organisation of the Sikh community. Its initiative towards educational advancement should be welcomed. It should also be appreciated that the SGPC wants to reserve only 50% of the seats for Sikhs, offering an equal number for non-Sikhs. Nobody, much less the Govt, should grudge any step taken by a community towards educational advancement of its members, along with that of the other citizens of the state/nation.
4.
It is surprising that freedom to set up educational institutions is considered a concession to minorities. In fact, this freedom should be available to all including the majority community also. All communities should be encouraged to set up such institutions with liberal incentives. Education is a responsibility of the government. Public participation in this vital activity should not only be freely permitted, it should be sought actively. A healthy competition among various communities can be immensely beneficial.

5.
We have been repeatedly drawing attention to the dismal state of school education in the rural areas of the Punjab where over 70% Sikhs live. A recent survey revealed that hardly 3-4 percent of those getting admission to the universities of the Punjab are from rural areas. With reservation for minorities, the SGPC institutions could provide some seats to the Sikh students from these areas in medical, engineering or other technical institutes. The recent High Court judgement, in effect, withdraws such opportunities, and virtually denies higher education to the rural Sikhs.

In the present situation, we strongly feel that the SGPC must approach the Supreme Court for a reversal of the High Court judgement, which amounts to practical withdrawal of a major right of minorities for their educational advancement granted to them by the Constitution. It is imperative that the majority/minority status should be determined at the national level alone. 

In an earlier judgement, the Supreme Court has declared its intention that the list of minorities should be gradually reduced and eventually done away with. If that is an indication, redressal of the SGPC grievance through the judicial process cannot be taken for granted. Therefore, while preparing a legal defence, some suitable legislative measures should also be considered with the support and cooperation of other minorities and their political outfits to combat these legal barriers and the prospective constitutional amendments.
